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AMENDMENT OF RESTRICTIVE COVENANT /7 /
FOR
ZONING CASE NO. C14-00-2062

Owner: Robertson Hill Land, Ltd., a Texas limited partnership

Address: 1400 Post Oak Blvd., Suite 500, Houston, Austiﬁ, Texas 77056

City: The City of Austin, a home-rule city, municipal corporation ancli political
subdivision of the State of Texas, in Travis County, Texas.

City Council: The City Council of the City of Austin

Consideration: Ten and No/100 Dollars ($10.00) and other good and valuable

consideration paid by the Owner to the City of Austin, the receipt and
sufficiency of which is acknowledged.

WHEREAS, ASN Company, LLC, a California limited liability company, as owner of all
that certain property described in Zoning File No. C14-00-2062, consisting of seven tracts of
land in Subdistrict 3 of the East 11" Street neighborhood conservation district in Travis County
(the “Original Property™), as more particularly described in the restrictive covenant recorded in
the Official Public Records of Travis County, Texas, in Document No. 2001097088, (the
“Restrictive Covenant™), imposed certain restrictions and covenants on the Original Property by
the Restrictive Covenant of record. '

WHEREAS, the Restrictive Covenant provided that the covenant could be modified,
amended, or terminated by joint action of both (a)‘a majority of the members of the City Council
of the City of Austin, and (b) by the owner(s) of the property subject to the modification,
amendment or termination at the time of such modification, amendment or termination,
| (Lgs Lot 17, Dubick | Diyision B of #la Fred C:;z‘é:";m
WHEREAS, Robertson Hill Land] Ltd., a Texas limited partnership, is the current M;: '
owner (the “Current Owner”) of Tract Oneithrough Tract Six (the “Six Tracts™) of the Original
Property on the date of this Amendment of Restrictive Covenant (the “Amendment”™) and desires \{
to amend the Restrictive Covenant as to the Six Tracts.

WHEREAS, the City Council and the Current Owner agree the Restrictive Covenant
should be amended.

NOW, THEREFORE, for and in consideration of the premises and mutual promises, covenants,
and agreement hereinafter set forth, the City of Austin and the Current Owner agree as follows:

1. As to the Six Tracts only, paragraph No. 5 is deleted in its entirety and no longer applies to the
Six Tracts, and the following paragraph is substituted in its place:

{0-20-05
22



Portions of the Six Tracts, (the “Property”), may be owned by different owners
(each an “Owner”) from time to time. At least ten percent (10%) of the residential
units constructed by an Owner for each distinct project developed on a portion of
the Property shall be Reasonably Priced for the period of time that the Owner of
such project giving rise to such requirement receives economic development grants
from the City plus an -additional five year period of time. At the option of the
Ownmer of each such project, such Reasonably Priced housing may be built totally
on the Property (“onsite parcel”) or five percent (5%) built onsite and five percent
(5%) built or acquired and renovated on one or more offsite parcel(s) located
within the 78722 and 78702 zip code areas (collectively, “offsite parcel™).
Ownership of the onsite parcel and offsite parcel may become separate, but prior to
any such conveyance separating the two, such Owner shall obtain written approval
from the City of the entity to which Owner is proposing to convey the offsite
parcel and impose a restrictive covenant on the offsite tract that incorporates the
terms of this restrictive covenant. Upon the recording of such restrictive covenant,
each parcel (the onsite parcel and offsite parcel) shall thereafter stand on its own
for all purposes and the default or breach of the restrictions on one parcel shall
have no effect upon and be no breach of this restrictive covenant on the other
parcel. A breach of the restrictive covenants required for additional parcels as to
each district project shall have no effect upon and shall not be a breach with regard
to any other distinct project on another portion of the Property. Prior to the date a
certificate of occupancy is issted with respect to an onsite parcel] or offsite parcel
(in the case of the acquisition of an offsite parcel which is an existing unit, at the
time of such acquisition), a Land Use Restriction Agreement (substantially in the
form attached to this restrictive covenant as Attachment 1 for an onsite parcel or an
offsite parcel which is newly constructed; substantially in the form attached to this
restrictive covenant as Attachment 2 for an offsite parcel which is not newly
constructed) shall be entered into between the Owner (in the case of an offsite
parcel conveyed to an affiliate of the Owner or such other entity, the affiliate or
other entity the offsite parcel in conveyed to) and the City and filed for record in
the real property records of Travis County, Texas. In the event any conflict should
arise between the terms of this restrictive covenant and the Land Use Restriction
Agreement, the Land Use Restriction Agreement shall prevail.

“Reasonably Priced” is defined as onsite or newly constructed offsite housing
available to a family whose eamings do not exceed eighty percent (80%) (for
offsite housing which is not newly constructed, sixty-five percent {65%]) of the
median family income for the Austin-San Marcos Metropolitan Statistical Area
and who would normally spend no more than thirty percent (30%) (for offsite

housing which is not newly constructed, twenty-eight percent [28%]) of its income
on housing expenses.

2. Except as expressly provided for in this Amendment, each and every one of the terms,
conditions, and provisions of the Restrictive Covenant, as set forth in the Restrictive

Covenant, shall continue in full force and effect on and after the effective date of this
Amendment.



3. The City Manager, or her designee, shall execute, on behalf of the City, this Amendment of
Restrictive Covenant for Zoning File No. C14-00-2062, as authorized by the City Council of
the City of Austin. The Amendment of Restrictive Covenant shall be filed in the Official
Public Records of Travis County, Texas.

EXECUTED this the 2% _day of_{Dafafen - 2005.

CURRENT OWNER:
Robertson Hill Land, Ltd.,
a Texas limited partnership

By: RHLGP,LLC,
a Texas limited liability company,
General Partoer

By: (%/ M

Martin J. Pein, sof{e mertber

CITY OF AUSTIN:

By: b([L\ XV\((WN\

Laurz;{ . Huffman,
Assistant City Manager,
City of Austin




THE STATE OF TEXAS 8

§
COUNTY OF TRAVIS §

s
This instrument was acknowledged before me on this the &° day of
Octfobat _, 2005, by Martin J. Fein, sole member of RHL GP LLC, a Texas limited
liability company, General Partner, on behalf of Robertson Hill Land Ltd, a Texas limited

partnership. .
. ./"\
" AANOA LYNN MORROW / / c,// B
, Ll
T ﬂ/ L ) /5 5

e

NOVEMBER '1- 2007. Notary Public, State of Texas

Tt Rt |

THE STATE OF TEXAS §
§
COUNTY OF TRAVIS §

is jinstrument was acknowledged before me on this the &ﬂ day of
O (;\CD , 2005, by Laura J. Huffman, as Assistant City Manager of the City of
Austin, a municipal corporation, on behalf of said municipal corporation.

Nptaty Public, State df Texas

AFTER RECORDING RETURN TO:

City of Austin Law Department
P.O. Box 1088

Austin, Texas 78767
Attn: Diana Minter, Paralegal



Attachment 1

LAND USE RESTRICTION AGREEMENT
( )

THE STATE OF TEXAS ~ §

§
COUNTY OF TRAVIS §

THIS LAND USE RESTRICTION AGREEMENT ("Agreement”) is made and entered into
effective 20___, by and between a

("Owner"), and CITY OF AUSTIN, a Texas home-rule city and

municipal corporation ("City").
RECITALS:

The Owner is the owner of certain fixtures and improvements ("Improvements"), known as
(the "Project") situated on real property ("Land") located in the City of
Austin, County of Ttavis, State of Texas, more fully described in Exhibit A" attached hereto and
by this reference incotporated in it, and all rights, titles and intetests appurtenant thereto, which is
generally located between ,and , Austin,
Travis County, Texas 787___ (the Improvements and Land are collectively referred to as the
"Property").

On 7 June 2001 the City and Riata Partners, L.L.C. entered into a Memorandum of Understanding
fot East Austin. Economic Development ("Development Agreement”) concerning the terms and
conditions of an economic development agreement for the atea generally located between Interstate
Highway 335, East Eighth Street, San Mazcos Street and East Eleventh Street. As a condition of the
Development Agreement, Owner must agree to comply with certain occupancy, rent and othet
restrictions, and the parties have eateted into this Agreement to evidence Owner's agreement to
comply with such resttictions during the Term (hereinafter defined).

NOW THEREFORE, in consideration of the premises and other good and valuable consideration,
the receipt and sufficiency of which is hereby acknowledged, the parties hereby agree as follows:
ARTICLET
Definitions
Section 1.1, General. Capitalized terms used in this Agreement shall have, unless the context

clearly requires otherwise, the meanings specified in this Artcle I. Certain addinonal terms may be
defined elsewhere in this Agrecinent.
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(2) "Agtreement" means this Land Use Restriction Agreement, as it may from time to
time be amended.

(b) "Annual Income"” means "annual income” as defined in 24 CFR patt 5.609.
(€) "Board" means the governing body of the City.
(d) "CFR" means the Code of Federal Regulations.

(e) "City Compliance Monitoring Procedures" means procedutes and requirements
adopted or imposed by the City for the putpose of monitoring the Propesty for compliance with this
Agreement, including any inspections or examinations tequited by City on the Property which in
City’s reasonable judgment are necessary or required to determine such compliance.

€ "Development Agteement" means the Memorandum of Understanding for East
Austin Economic Development executed by and between City and Riata Pattners, LL.C., dated on
or about 7 June 2001, concerning the terms and conditions of the economic development for the
atea penerally located between Interstate Highway 35, East Highth Stteet, San Marcos Street and
East Eleventh Street, as the agreement may be amended from time to time.

23] "HUD" means the United States Department of Housing and Urban Development,

() "Low Income Families" means families or individuals whose Annual Income does
not exceed eighty (80) percent of the median family income for the Metropolitan Area, as
petodically determined by HUD with adjustments for smaller and largex families, except that HUD
oay establish income ceilings higher or lower for the Metropolitan Area if HUD finds that such
variations are flecessary because of unusually high or low family incomes (individually, a "Low
Income Family"). Exhibit B sets forth the HUD income limits by household size effective

20__ for families at 80% of median income for the Metropolitan Area.

(@ "Maximum Rent Limit" means the following maximum monthly amounts by
bedroom size that Owner may charge for: (A) the rent rate for each Qualifying Unit, plus (B) the
avetage electric, gas, and water utility expense as pedodically determined by HUD for units of
similar size and type in the Metropolitan Area (however, to the extent the actual rental rate charged a
Qualified Tenant by the Owner includes any electric, gas or water expense, such expenses shall not

be 2dded to the rental rate for purposes of making this determination). The maximum monthly
amount by bedroom size is:

(1) For an Efficiency or One-Bedtoom Unit the amount charged may not
exceed thirty percent (30%) of the HUD median income limit for a one-person household
size Low Income Family in the Metropolitan Area, as petodically determined by HUD,
divided by twelve.

(2) Fot a Two-Bedtoom Unit the amount charged may not exceed thirty percent
(30%) of the HUD median income limit for a three-person household size Low Income

Family in the Metropolitan Area, as periodically determined by HUD, divided by twelve.
(3} For a Three-Bedroom Unit the amount charged may not exceed thirty
petcent (30%) of the HUD median income limit for a five-pezson household size Low

Income Family in the Metropolitan Area, as periodically determined by HUD, divided by
twelve.
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0] "Metropolitan Area" means the Austin-San Marcos MSA as designated by the
Bureau of the Census in the most recent decennial census.

&) "Owner" has the meaning as set forth at the beginning of this Agreement, or any
successor in title to the Property.

) "Prior Restrictive Covenant Provision" means section 5 of that certain Restrictive
Covenant executed by ASN Coropany, LLC, a Californta lirnited liability company that is filed of
tecord as Document No. 2001097088 in the Official Public Records of Travis County, Texas.

(m)  "Project”" means Owner's activities concerning the ownership and operation of the

Property.

() "Property" has the meaning as set forth in the first paragraph of the Recitals of this
Agreement.

(o) "Qualified Tenant" means 2 famiy or individual tenant occupying a Qualifying
Unit who satisfies the requirements of Section 2.2(a) of this Agreement with respect to such
Qualifying Unit.

(p) "Qualifying Unit" means 2 Unit that (i) is rented or sold to a Low Income Family
and (if) is used in complying with the low income occupancy tequirements of Section 2.2(a) of this
Agreement. The Owner has the discretion to designate any unit as a "Qualifying Unit" and change
such designation at any time, provided Owner maintains, sufficient documentation to allow City to
monitor compliance with this Agreement in accordance with Article TV of this Agreement.

G) "Term" means the period commencing on the effective date of this Agreement and
ending on the date which is the earlier to occur of the following:

(1) 1 January 2029; or

(2) five years next following termination of the Development Agreement with
respect to this project; ot

3 the date this Agreement is otherwise terminated by the City and the Owner.

(r) "Unit" means a residential accommodation constituting a part of the Propetty and

containing separate and complete living facilides. All units on the Property must be compatable in
quality to similarly sized units of the same type.

Section 1.2. Generic Terms. Unless the context clearly indicates otherwise, where approprate the
singular shall include the plural and the masculine shall include the feminine or neuter, and vice

versa, to the extent necessary to give the terms defined in this Atticle I and/or the tertns otherwise
used in this Agteement their propet meanings.

ARTICLE 11
Use and Occupancy of the Property

Section 2.1. Use of the Property. In the event any conflict should arise between the terms of the

Prior Restrictive Covenant Provision and this Agreement, this Agreement shall prevail, then the
Prior Restrictive Covenant Provision. During the Tetm, Ownet will either (a) maintain the Property

Land Use Restriction ( y-Page3



as multifamily rental housing and will rent or hold available for rental each Unit on 2 continuous
basis, or (b) convert the housing to condominium housing which is restricted by a restrictive
covenant that runs with the land for the Term, which is acceptable in writing to the City in its sole
discretion, that requires each Qualifying Unit to be transferred only to a purchaser who is a Lower
Income Family and intends to occupy the unit as owner-occupied housing.

Section 2.2, Occupancy Requitements.

@)

(®)

Subject to subsection (c), during the Term, Owner will set aside

( ) Qualifying Units of the -unit development to be made continuously
available for Low Income Families.

O The determination of whethet the Annual Income of a family or individual
occupying or seeking to occupy 2 Qualifying Unit exceeds the applicable income
limit shall be made prior to admission of such family ot individual to occupancy in a
Qualifying Unit (or to designation of a Unit occupied by such family ot individual as
a Qualifying Unit). Thereafter such determinations shall be made at least annually on

the basts of an examination ot reexamination of the anticipated Annual Income of
the family or individual.

(i) If the Annual Income of a Qualified Tenant shall be determined upon
reexamination to exceed the applicable income limit for Low Income Families, the
Unit occupied by such family or individual shall be counted as occupied by 2
Qualified Tenant [and such family or individual shall be considered, for purposes of
Subsection (a) and Article ITI, a qualified Tenant which is a Low Income Family] so
long as (A) the Annual Income of such family or individual shall not be determined
to exceed one-hundred forty percent (140%) of the applicable income limit for Low
Income Families, or (B) if the Annual Income of such family or individual shall be
determined to exceed one-hundred forty percent (140%) of the applicable income
limnit for Low Income Families, so long as each Unit of comparable or smaller size in
the Property which is or becomes available is occupied or held available for
occupaacy by a new resident whose Annual Income does not exceed the applicable
income limit for Low Income Families (or a Unit othet than a Qualifying Unit
occupied by a family or individual whose Anunual Income is detertnined to not
exceed the applicable income limit for Low Income Families i1s designated a
Qualifying Unit) until the occupancy requirements of Subsection (a) are met without
counting such ovet-income family or individual.

@) A Unit that was occupied by a Qualified Tenant and becomes vacant shall be
counted as occupied by a Qualified Tepant untl it is reoccupied for a pedod in
excess of thitty-one (31) calendar days, at which time the Unit shall be considered to
be occupied by a Qualified Tenant only if the family or individual then occupying the
Unit satisfies the definidon of a Qualified Tenant.
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ARTICLE 11X
Rent

Section 3.1. Reat Limitations for Qualified Tenants.

(2) The gross rent charged by Owner for Qualifying Units occupied by families and
individuals designated as Low Income Families, based on the number of bedrooms in the unit, shall
not exceed the Mazimum Rent Limit.

(b)  Such rents shall be subject to annual adjustments upon publication by HUD of
revised income limits for Low Income Families and Individuals, which adjustments shall be based
upon changes in the applicable area median income limits.

(c) If a Qualified Tenant ceases to be considered a Qualified Tenant in accordance with
Section 2.2(b), Owner shall, subject to the tetts of such tenant's lease, be free to condition such

tenant’s continued occupancy in the Propetty upon its payment of a rental charge not subject to the
limitations in this Article III.

ARTICLEIV
Administration

Section 4.1. Lease Provisions. All tenant leases entered into with Qualified Tenants duting the
Tettm shall contain provisions wherein each individual tenant () certifies the accuracy of the
information provided in connection with the examination or reexarmination of Annual Income of
the household of such lessee, and (i) agrees that the Annual Income and other eligibility
tequirements shall be deemed substantial and material obligations of his or her tenancy, that he ot
she will comply promptly with all requests for information with respect thereto from Ownet or the
City, and that his or her failure to timely provide accurate information regarding such requirements
(regardless of whether such inaccuracy is intentional or unintentional) or refusal to comply with a
request for information with respect thereto shall be deemed a viclation of a substantial obligation
of his or her tenancy and constitute cause for immediate termination thereof.

Section 4.2, Examination and Reexamination of Incomes.

(a) Owner shall be responsible for the collection, vesification and certification of the
Annual Income and family composition of Qualified Tenants, and for reexamination of Annual
Income and family composiion of Qualified Tenants at least annually, in accordance with
procedures prescribed by HUD for federal housing programs or as otherwise prescribed by the City.

(b) As a condition of admission to occupancy of a Qualifying Unit, Owner shall require
the household head and other such household membets as it designates to execute a City-approved
release and consent authorizing any depository ot private soutce of income, or any Federal, State or
local agency, to furnish or release to Owner and to the City such information as Owner or City
determines to be necessary. Owner shall also require the household to submit directly to Owner
docummentation determined to be necessary. Information ot documentation shall be determined to
be necessary if it is required for purposes of determining or auditing a household's eligibility as a
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Qualified Tenant, ot for vetifying related information. The use or disclosure of information
obtained from a housebold or from another source pursuant to this release and consent shall be
limited to purposes directly connected with administration of this Agreement.

© Owner shall not be deemed to be in violadon of Articles II and III of this
Agreement if, in determining Annual Income and family composition of a Qualified Tenant, (i)
Owner has relied in good faith upon information which is supplied to Owner by the tenant, (if)
Owner has no reason to believe such information is false, and (iif) Owner shall have complied with

all requitements of the City with respect to verfication of household income and family
composition.

Section 4.3, Certification by Owner. During the term of this Agreement, Owner, at least
quatterly ot as the City may otherwise approve, shall submit to the City in a form prescribed by the
City, a certificate of continuing compliance with all occupancy standards, tetms and provisions of

this Agreement. The certification will also include statistical data relating to race, ethnicity, income
and fair housing opportunities.

Section 4.4, Maintenance of Dacuments. All tenant lists, udlity allowance documents,
applications, leases, lease addenda, tenant and owner cextifications, advertising records, waiting lists,
rental calculations and rent records, income examinations and reexaminations relating to the
Property shall at all times he kept separate and identifiable from any other business of Owner which
is unrelated to the Property, and shall be maintained, in compliance with City requirements, in a

reasonable condition for proper audit and subject to examination and photocopying durtng business
hours by representatives of the City.

Section 4.5. Compliance Review. During the Term of this Agreement, Owner agrees to permit
City, ot its designated representative, access to the Property, including all parts thereof, for the
purpose of performing City Compliance Monitoring Procedures. The City periodically will monitot
Owner's compliance with the requirements of this Agreement in accordance with City Compliance
Monitoring Procedures. In conducting its compliance review, the City will rely primarily on
information obtained from Ownet's records and reports, findings from on-site monitoring, and

audit teports. The City may also consider relevant information gained from other sources, including
litigation and citizen complaints.

Section 4.6. Releases. The City shail execute such documents as may be required to evidence

telease of the Propetty from the covenants and restrictions set forth in this Agreement upon the
expitation of the Term as provided in Section 1.1 hereof.

Section 4.7 Nondiscrimination, Owner shall select Qualified Tenants for available Units from a
written waiting list in chronological order of their application, insofar as it is practical, and without
regard as to race, colot, family composition, national origin or sex or whether such Qualified
Tenants are holders of a certificate of family participation under 24 C.F.R. Part 882 (Rental
Certificate Program) ot a tental voucher under 24 C.ER. Part 887 (Rental Voucher Program) ot
bolders of a comparable document evidencing participation in a HOME tenant-based assistance
progtam and without regard as to whether such Qualified Tenants receive or tely on any other rent-
based assistance from any state or federal program.
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ARTICLEYV
Representations and Warranties of Owner

Section 5.1. Representations and Warranties, Owner represents and warrants to the City that;

() Valid Execution. Owner has validly executed this Agreement and the same
constitutes the binding obligation of Ownet. Owner has full power, authority and capacity (i) to
enter into this Agreement, (i} to carry out Ownet's obligations as described in this Agreement, and
(iii) to assume responsibility for compliance with all applicable State and local rules and repulations.

() No Conflict or Contractual Violation. To the best of Owner's knowledge, the
making of this Apreement and Owner's obligatdons hereunder:

@ will not violate any contractual covenants ot restrictions (A) between Ownet
or any third party ot (B) affecting the Property;

(id) will not conflict with any of the insttuments that create or establish Owner's
authority;

(i) will not conflict with any applicable public or ptivate resttictions;

(v} = do not require any consent or apptoval of any public or private authority
which has not alteady been obtained; and

) ate not threatened with invalidity or unenforceability by any actionm,
proceeding or investigation pending or threatened, by or against (A) Owner, without
regard to capacity, (B) any person with whom Owner may be jointly or sevetally
liable, or (C}) the Property or any patt thereof.

(© No Litigation, Other than litigation involving Guadalupe Association for an
Improved Neighborhood, et.al, to which the City is also a party, to the best of Owner’s knowledge,
no litigation or proceedings are pending or threatened against Owner or a pror owner of the
Property which, if adversely determined, could individually or in the aggregate have an adverse effect
on title to or the use and enjoyment or value of the Property, or any portion thereof, or which could
in any way interfere with the consummation of this Agreement,

(d) No Bankruptcy. Thete is not pending ot, to Owner's best knowledge, threatened
against Owner any case ot proceeding or other action in bankruptcy, whether voluntary or
othetwise, any reorganization, arrangement, composition, readjustment, liquidation, dissolution ot
similar relief for Owner under any federal, state or other statute, law, regulation relating to
banktuptcy, insolvency or relief for debtors.

(e) Conflicting Agreements. Owner has not and will not execute any other agreement
with provisions contradictory to, ot in opposition to, the provisions hereof. In any event, the
requirements of this Agreement are paramount and controlling as to the rights and obligations
herein set forth and supersede any other requirements in conflict herewith.
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® Consideration. Owner has freely and without resetvation placed itself under the

obligations of this Agreement and acknowledges that the receipt of financial assistance from the City
is an essential part of the consideration for this Agreement.

Section 5.2. INDEMNIFICATION. OWNER AGREES TO INDEMNIFY AND HOLD
HARMLESS THE CITY FROM AND AGAINST ALL LIABILITIES, LOSSES, CLAIMS,
DAMAGES, JUDGMENTS, COSTS AND EXPENSES (INCLUDING, WITHOUT
LIMITATION, REASONABLE ATTORNEYS' FEES) INCURRED BY THE CITY AS A
RESULT OF ANY MATERIAL INACCURACY OR MATERIAL BREACH IN ANY OF

THE REPRESENTATIONS AND WARRANTIES CONTAINED IN SECTION 5.1
HEREOF.

ARTICLE VI
Enforcement and Remedies

Section 6.1. Remedies of the City.

(a) If Owner defaults in the performance of any of its obligations under this Agreement
or breaches any covenant, agteement or resttiction set forth herein, and if such default remains
uncured for a period of thitty (30) days after written notice theteof shall have been given by the City
(ot for an extended period approved by the City if the default ot breach stated in such notice can be
corrected, but not within such 30-day period, unless Owner does not commence such correction ot
commences such correction within such 30-day period but thereafter does not diligently pursue the
same to completion within such extended period), the City in its sole discretion may (i) apply to any
coutt having jurisdiction of the subject matter for specific performance of this Agreement, for an
injunction against any violation of this Agreement, for the appointment of a receiver to take over
and operate the Property in accordance with the terms of this Agreement, or (ii) take any and all
other action at law, in equity or otherwise for such other relief as may be appropriate, it being
acknowledged that the beneficiaries of Ownet's obligations hereunder cannot be adequately
compensated by monetary damages in the event of Owner's default. The City shall be entitled to its
reasonable attorneys' fees in any such judicial action in which the City shall preme The City shall
also be compensated for fees associated with additional compliance monitoring duting corrective
petiods of non-compliance upon default by Owner hereunder.

) Hach right, power and remedy of the City provided for in this Agreement now or
hereafter existing at law or in equity or by statute or otherwise shall be curulative and concurtrent
and shall be in addition to every other right, power or remedy provided for in this Agteement or
now or hereafter existing at law or in equity oz by statute or otherwise, and the exercise or beginning
of the exetcise by the City of any one or more of the rights, powers or remedies provided for in this
Agreement ot now ot hereafter existing at law or in equity or by statute ot otherwise shall not

pteclude the simultaneous or later exercise by the City of any or all such othet rights, powers or
remedies.

Section 6.2. Remedies of Other Parties. The occupancy and maximum rent requirements set
forth in Section 2.2 and Section 3.1, respectively, and Section 4.7 of this Agreement also shall inure
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to the benefit of, and may be judicially enforced against Ownet: by, affected Low Income Families.
As used herein, the term "affected Low Income Families" shall mean families ot individuals who ate
tenting 2 Qualifying Unit or who are eligible to rent 2 Quslifying Unit in the Project. .Any of the
persons or entities described above shall be entitled to judicially enforce Section 2.2, Section 3.1, or
Section 4.7 of this Agreement in the same toanner that the City may seek judicial enforcement in

accordance with Section 6.1, and any such party that prevails in any such judicial action shall be
entitled to its reasonable attorneys' fees.

Section 6.3. Reliance Upon Information. In carrying out its obligations hereunder, Owner shall
be entitled to rely upon information provided by the City with respect to (i) income limits applicable
to Low Income Families, (i) the method for calculating the incomes of such individuals and

families, and (i) the maximum rents which may be charged to such families pursuant to Section 3.1
hereof.

ARTICLE VII1
Miscellaneous

Section 7.1. Amendments. This Agreement may not be amended or modified except by written
instrument signed by Owner and the City, or their respective heirs, successots or assigns, which
instrument shall not be effective until it is recorded in the Real Property Records of the county in

which the Property is located. Owaner agtees to enter into such amendments to this Agreement as
City may reasonably request from time to time.

Section 7.2. Notices. All notices required or permitted to be given under this Agreement must be
in writing, Notice will be deemed effective three (3} days after deposit in the United States mail,
postage prepaid, by certified mail, return receipt requested, and properly addressed to the patty to be
notified. Notice given in any other manner shall be deemed effective only if and when received by

the party to be notified, For the purposes of notice, the addresses of the parties shall, until changed
as hereinafter provided, be as follows:

City: City of Austin
Neighbothood Housing and Community Development Office
1000 East Eleventh Street - Suite 300
P.O. Box 1088
Austin, Texas 78767-1088
Attention: Community Development Officer

Owner;

Attention: Robertson Hill MOU

With a copy to:
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Any party may change its address for notice purposes by giving notice to the other patties in
accordance with this Section 7.2.

Section. 7.3. Entire Agreement, This Agreement contains the entire undetstanding between the
parties hereto with tespect to the subject matter hereof. There are no representations, otal ot
otherwise, other than those expressly set forth herein. Time is of the essence of this Agreement.

Section 7.4. Cooperation. Should any claitns, demands, suits or othet legal proceedings be made
ot instituted by any person against the City which arise out of any of the matters relating to this

Agreement, Owner shall cooperate fully by giving City all pertinent information and reasonable
assistance in the defense or other disposition thereof.

Section 7.5. Confidence. To the extent permitted by law, Owner agrees to maintain in confidence
the dealings, negotiations and agteements of the patties with respect to the Property and Project,

this Agreement, and any affidavits, and will not make public release of information regarding those
matters unless the City approves such disclosute.

Section 7.6. Choice of Law. In the event the enforceability or validity of any provision of this
Agreement is challenged or questioned, such provision shall be governed by, and shall be constined
in accordance with, the laws of the State of Texzas ot the federal laws, whichevet may be applicable.

Section 7.7. Severability. This Agreement is intended to be performed in accordance with, and
only to the extent permitted by, all applicable laws, ordinances, rules and regulations. If any
provision of this Agreement ot the application thereof to any petrson or circumstance shall be held
invalid ot unenforceable, the remainder of this Agreement and the application of such provision to

other persons or circumstances shall not be affected thereby, but rather shall be enforced to the
greatest extent permitted by law.

Section 7.8. Binding Effect; Covenants Running with the Land. During the Term, this
Agreement and the covenants, resetvations and restrictions contained herein shall be deemed
covenants ruoning with the land for the benefit of the City and its successors, and shall pass to and
be binding on Owner's heirs, assigns and successors in title to the Property, ot if the Propetty shall
not include title to land, but shall include a leasehold interest in land, this Agreement and the
covenants, restrictions and reservations shall bind the leasehold interest as well as the Propetty and
shall pass to and be binding upon all heirs, assigns and successors to such interests; provided,
however, that upon expiration of the Term in accordance with the terms hereof said covenants,
teservations and restrictions shall expire. Tach and every contract, deed or other instrument
hereafter executed covering or conveying the Property or any portion thereof shall conclusively be
held to have been executed, delivered and accepted subject to such covenants, reservadons and
restricons, regardless of whether such covenants, reservations and restrictions are set forth in such
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conttact, deed or other instrurnents. If a portion ot portions of the Propetty are conveyed, all of
such covenants, reservations and restrictions shall run to each pottion of the Property. Ownex, at its
cost and expense, shall cause this Agteement to be duly recorded or filed and re-recorded or refiled
in such places, and shall pay or cause to be paid all recording, filing, or other taxes, fees and charges,
and shall comply with all such statutes and tegulations as may be required by law, in the opinion of

qualified counsel, in order to establish, preserve and protect the ability of the City to enforce this
Agreement.

Section 7.09. Counterparts. This Agreement and any amendments hereto may be exzecuted in
several countesparts, each of which shall be deemed to be an otiginal copy, and all of which together

shall constitute one agreement binding on all parties hereto, notwithstanding that all the parties shall
not have signed the same countetpart.

Section 7.10, Section Titles. Section titles and the table of contents are for descriptive purposes
only and shall not control or limit the meaning of this Agreement as set forth in the text.

Section 7.11 Other Statutes. In addition to the requirements of this Agreement, Owner shall
comply with the income or rent calculation requirements of HUD tegulations, and 2ll other federal,
state and local statutes, regulations, rules and ordinances pertaining to the use and occupancy of the
Property.

Section 7.12, Change in Neighborhood. A substantial or radical change in the character of the
neighbothood surrounding the Property will not extinguish the restrictive covenants of this
Agreement. The restrictive covenants shall survive any and all changed circumstances, including but
not limited to the following: housing pattern changes; zoning amendments; the issuance of
variances . affecting the immediate or sutrounding area; increased traffic or road conditions;
enhancement of the value of the Improvements, Land or Property; growing industrial activity;

encroachment of business ateas; development of natural resources; financial downturn of the
Ownet; or commercialization of the neighborhood in question.

ya , acting by and through its

By:
Name:
Title:

CITY OF AUSTIN

By
Name: |
Title: Assistant City Manager
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THE STATE OF TEXAS §
§
COUNTY OF HARRIS §
This instrument was acknowledged before me on 20 by
: , 2 on behalf of » 3

Notary Public, State of Texas
THE STATE OF TEXAS  §

§
COUNTY OF TRAVIS §

This insttument was acknowledged before me on June 20__ by , Assistant

City Manager of the City of Austin, a Texas home-rule and municipal corporation, on behalf of said
corporation,

Notaty Public, State of Texas

AFTER RECORDING RETURN TO: PREPARED IN THE LAW OFFICE OF:
City of Austin City of Austin

% Law Department Law Department

P.O. Box 1088

301 West Second Street - Fourth Floor (78701) APPROVED AS TO FORM:

Austin, Texas 78767-1088

James M. Williams, St.
Assistant City Attorney
Texas State Bat No. 21549500
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EXHIBIT “A”

LEGAL DESCRIPTION OF THE LAND

Insert correct legal description
and
attach any necessary exhibits
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Exhibit B
HUD Income Limits by Household Size

For the Metropolitan Area
(BEffective 20 )

Household Size: 80% of Median Income
1-person Household $

2-person Household

3-person Household

4-person Household

S5-person Household

6-person Household
7-person Household
8-person Household

in

[NOTE: City will insert current income limits]
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Attachment 2

LAND USE RESTRICTION AGREEMENT
( )

s/

THE STATE OF TEXAS  §

§
COUNTY OF TRAVIS §

THIS LAND USE RESTRICTION AGREEMENT ("Agreement™ is made and entered into
effective 20__, by and between a
("Owner"), and CITY OF AUSTIN, a Texas home-tule city and mumclpal

corpotation ("City").
RECITALS:

The Owmer is the owner of certain fixtures and improvements ("Improvements"), known as

(the "Project”) situated on real property ("Land") located in the City of Austin,
County of Travis, State of Texas, more fully described in Exhibit "A" attached hereto and by this
reference incotporated in it, and all rights, titles and interests appurtenant thereto, which has an

address of , Austin, Travis County, Texas 787__ (the Improvements and
Land are collectively referred to as the "Property™).

On 7 June 2001 the City and Riata Partners, L.L.C. entered into a Memorandum of Understanding
for East Austin Economic Development ("Development Agteement") conceming the terms and
conditions of an economic development agreement for the area generally located between Interstate
Highway 35, East Eighth Street, San Marcos Street and East Eleventh Street. As a condition of the
Development Agreement, Owner must agree to comply with certain occupancy, rent and other
restrictions, and the patrties have entered into this Agreement to evidence Owner's agreement to
comply with such restrictions during the Term (hereinafter defined).

NOW THEREFORE, in consideration of the premises and other good and valuable consideration,
the receipt and sufficiency of which is hereby acknowledged, the parties hereby agree as follows:

ARTICLE1
Definitions

Section 1.1. General. Capitalized terms used in this Agreement shall have, unless the context

clearly requires otherwise, the meanings specified in this Asticle I. Certain addidonal terms may be
defined elsewhere in this Agreement.

(a) "Agreement" means this Land Use Resttiction Agreement, as it may from time to
time be amended.
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(b) " Annual Income" means "annual income” as defined in 24 CFR part 5.609.
© "Board" means the governing body of the City.
(d) "CFR" means the Code of Federal Regulations.

(e) "City Compliance Monitoring Procedures™ means procedures and requitements
adopted ot imposed by the City for the puzpose of monitoring the Property for compliance with this
Agreement, including any inspections or examinations requited by City on the Property which in
City’s reasonable judgment are necessary or required to determine such compliance.

63 "Development Agreement” means the Memorandum of Understanding for Hast
Austin Economic Development executed by and between City and Riata Partners, LL.C., dated on
ot about 7 June 2001, concerning the terms and conditions of the economic development for the
area generally located between Interstate Highway 35, East Eighth Street, San Matcos Street and
Hast Eleventh Street, as the agreement may be amended from time to time.

(g "Existing Affordable Units" means the (__) residential rental units on the
Property that ate rent-restricted under that certain Apreement by and between
and (Multifamily Properties) which runs with the

land for 2 term ending on , is in accordance with the
Program entered into by the previously owner of the Propeity on and is filed for
record in of the Real Property Records of Travis County, Texas (individually, an

"Existing Affordable Unit"). [NOTE: This section is only inserted if the Propetty is
income testricted)

(B "HUD" means the United States Department of Housing and Urban Development.

6 "Low Income Families" means families or individuals whose Aninual Income does
not exceed eighty (80) petcent of the median family income for the Metropolitan Area, as
petiodically determined by HUD with adjustments for smaller and larger families, except that HUD
may establish income ceilings higher or lower for the Metropolitan Area if HUD finds that such
variations are necessary because of unusually high or low family incomes (individually, a "Low
Income Family"). Exhibit B sets forth the HUD income limits by household size effective

20___ for families at 80% of median incote for the Metropolitan Area.

()] "Lower Income Families" means families or individuals whose Annual Income
does not exceed sixty-five (65) percent of the median family income for the Metropolitan Area, as
pedodically determined by the City with adjustments fot smaller and larger families and based on 2
reasonable interpolation of HUD periodically determined median family incomes for Low Income
Families (individually, a "Lower Income Family™). Exhibit B sets forth the City calculated
HUD based income limits by household size effective 20___ for families at 65% of
median income for the Metropolitan Area.

k) "Maximum Rent Limit" means the following mazimum monthly amounts by
bedroom size that Owner may charge for: (A) the rent rate for each Qualifying Unit, plus (B) the
average electric, gas, and water utility expense as periodically determined by HUD for units of
similar size and type in the Metropolitan Area (however, to the extent the actual rental rate charged 2
Qualified Tenant by the Ownet includes any electric, gas or water expense, such expenses shall not
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be added to the rental rate for purposes of making this determination). The maximum monthly
amount by bedroom size is:

(H For an Efficiency or Ope-Bedroom Unit the amount charged may not
exceed twenty-eight percent (28%) of the median income limit for a one-petson household

size Lower Income Family in the Metropolitan Area, as perodically deterrmined by the City
and HUD, divided by twelve.

2 For a Two-Bedroom Unit the amount chatged may not exceed twenty-eight
petcent (28%) of the median income limit for a three-person household size Lower Income
Family in the Metropolitan Area, as periodically determined by the City and HUD, divided
by twelve.

@ "Metropolitan Area" means the Austin-San Marcos MSA as designated by the
Bureau of the Census in the most recent decennial census.

(m) "Owner" bas the meaning as set forth at the beginning of this Agreement, or any
successor. in title to the Property.

() "Project” means Owner's activities concerning the ownership and operation of the
Property.

(o) "Property" has the meaning as set forth in the first paragraph of the Recitals of this
Agreement.

(@  "Qualified Tenant" means 2 family or individual tenant occupying a Qualifying
Unit who satisfies the requirements of Section 2.2(a) of this Agreement with respect to such

Qualifying Unit.

@ "Qualifying Unit" means a Unit that (i) is rented or sold to a Lower Income
Farnily and (i) is used in complying with the low income occupancy requirements of Section 2.2(a)
of this Agreement.

® "Term" means the period commencing on the effective date of this Agreement and
ending on the date which is the earlier to occur of the following:

(1 1 January 2029; or

(2) five years next following termination of the Development Agreement with
respect to this project; or

(3) the date this Agreement 1s otherwise terminated by the City and the Ownet.

(s) "Unit" means a residential accommodation constituting a patt of the Property and
containing separate and complete living facilifes and is not an Existing Affordable Unit [NOTE:
insert the clause following the word "facilities" if the term Existing Affordable Unit is

defined]. All units on the Property must be comparable in quality to similarly sized units of the
same type.

Section 1.2. Generic Terms. Unless the context clearly indicates otherwise, where apptoprate the
singular shall include the plural and the masculine shall incdude the feminine or neuter, and vice

versa, to the extent necessary to give the terms defined in this Article I and/ot the terms otherwise
used in this Agreement their proper meanings.
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ARTICLE II
Use and Occupancy of the Property

Section 2.1. Use of the Propetty. Duting the Term, Owner will either (a) maintain the Property as
multfarmnily rental housing and will xent or hold available for rental each Unit on 2 continuous basis,
or (b} convert the housing to condominium housing which is restricted by 2 restrictive covenant that,
tuns with. the Jand for the Term, which is acceptable in writing to the City in its sole discretion, that

requires the housing uanits to be transferred only to a purchaser who is 2 Lower Income Family and
intends to occupy the unit as owner-occupied housing.

Section 2.2. Occupancy Requirements.

(a) Subject to subsection (c), du.tlng the Tetm, Owner will set aside ()
Qualifying Units of the ___-unit development to be made continuously available for
Lower Income Families.

b) @ The determination of whether the Annual Income of a family or individual
occupying ot seeking to occupy a Qualifying Unit exceeds the applicable income -
limit shall be made ptior to admission of such family or individual to occupancy in a
Qualifying Unit (or to designation of a Unit occupied by such family or individual as
a Qualifying Unit). Thereafter such determinations shall be made at least annually on

the basis of an examination or reexaminaton of the anticipated Annual Income of
the family or individual.

(ii) If the Annual Income of 2 Qualified Tenant shall be determined upon
reexatnination to exceed the applicable income limit for Lower Income Families, the
Unit occupied by such family or individual shall be counted as occupied by a
Qualified Tenant [and such family or individual shall be considered, for purposes of
Subsection (2) and Article III, a qualified Tenant which is 2 Lower Income Family]
so long as the Annual Income of such family or individual shall not be determined to

exceed one-hundted forty percent (140%) of the applicable income limit for Lower
Income Families.

(i) A Unit that was occupied by a Qualified Tenant and becomes vacant shall be
counted as occupied by a Qualified Tenant until it is reoccupied for a period in
excess of thirty-one (31) calendar days, at which time the Unit shall be considered to
be occupied by a Qualified Tenant only if the family or individual then occupying the
Unit satisfies the definiion of a Qualified Tenant.

© Anything to the conttary in the foregoing notwithstanding, Owner will not tetminate
the occupancy of any tenants in occupancy on the effective date hereof that are not Lower Income
Families for purposes of meeting the requitements of this section. In the event that Owner is
unable to corply with the occupancy requitements of this section because of the occupancy as of
the effective date hereof of any Units by tenants who are not Lower Income Families, or who have
not been determined to be Qualified Tenants, Owner will be in compliance with this section if each
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Unit which thereafter becomes vacant is occupied or held available for occupancy by Lower Income

Families, in accordance with the requitements of Subsection (b) until the low income occupancy
requirements of this Section 2.2 are met.

ARTICLE IIX
Rent

Section 3.1. Rent Limitations for Qualified ‘Tenants.

(a) The gtc-)ss rent charged by Owner for Qualifying Units occupied by families and
individuals designated as Lower Income Families, based on the number of bedtooms in the unit,
shall not exceed the Maximum Rent Limit.

(b)  Such rents shall be subject to annual adjustments upon publication by HUD of
revised income limits for Lower Income Families and Individuals, which adjusttnents shall be based
upon changes in the applicable area median income limits.

(& "If a Qualified Tenant ceases to be considered a Qualified Tenant in accordance with
Section 2.2(b), Owner shall, subject to the terms of such tenant's lease, be free to condition such

tenant’s continued occupancy in the Property upon its payment of a rental charge not subject to the
limitations in this Article III.

ARTICLE IV
Administration

Section 4.1. Lease Provisions. All tenant leases entered into with Qualified Tenants during the
Term shall contain provisions wherein each individual tenant (i) certifies the accuracy of the
information provided in connection with the examination or reexamination of Annual Income of
the household of such lessee, and (i) agrees that the Annual Income and other eligibility
requirements shall be deemed substantial and material obligations of his or her tenancy, that he ot
she will comply promptly with all requests for information with respect thereto from Ownet or the
City, and that his or her failure to timely provide accurate information regarding such requirements
(tegardless of whether such inaccuracy is intentional or unintentional) or refusal to comply with a
tequest for information with respect thereto shall be deemed a violation of a substantial obligation
of his or het tenancy and constitute cause for immediate termination thereof.

Section 4.2. Examination and Reexamination of Incomes.

(2) Owney shall be responsible for the collection, verification and certification of the
Annual Income and family composition of Qualified Tenants, and for reexamination of Anaual
Income and family composition of Qualified Tenants at least annually, in accordance with
procedures prescribed by HUD for federal housing programs or as otherwise presctibed by the City.
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(b) As a condition of admission to occupancy of a Qualifying Unit, Ownet shall require
the household head and other such household membets as it designates to execute a City-apptoved

release and consent authorizing any depository or private source of income, or 2ny Federal, State or
local agency, to fumish or release to Owner and to the City such information as Owner or City
detemmines to be necessary. Owner shall also require the household to submit directly to Owner
documentation determined to be necessary. Information or documentation shall be determined to
be necessary if it 1s requited for putposes of determining ot auditing 2 household's eligibility as 2
Qualified Tepant, or for venfying related information. The use or disclosure of information
obtained from a household or from another source pursuant to this release and consent shall be
limited to purposes directly connected with administration of this Agreement.

() Owner shall not be deemed to be in violadon of Articles II and III of this
Agreement if, in determining Annual Income and family composition of a Qualified Tenant, (i)
Owner has telied in good faith upon information which is supplied to Owner by the tenant, (i)
Ownert has no reason to believe such information is false, and (iii) Owner shall have complied with

all requirements of the City with respect to verification of household income and family
composition.

Section. 4.3, Certification by Owner. During the term of this Agreement, Owner, at least
quarterly or as the City may otherwise approve, shall submit to the City in a form prescribed by the
City, a certificate of continuing compliance with all occupancy standards, terms and provisions of

this Agreement. The certification will 2lso include statistical data relating to race, ethnicity, income
and fair housing opportunities.

Section 4.4, Maintenance of Documents. All tenant lists, utility allowance documents,
applications, leases, lease addenda, tenant and owner certifications, advertising records, waiting lists,
rental calculations and rent records, income examinations and reexaminations relating to the
Property shall at all imes be kept separate and identifiable from any other business of Owner which
is unrelated to the Property, and shall be maintained, in compliance with City requirements, in a

reasonable condition fot proper audit and subject to examination and photocopying during business
hours by representatives of the City.

Section 4.5, Compliance Review. During the Term of this Agreement, Owner agtees to permit
City, or its designated representative, access to the Propetty, including all parts thereof, for the
purpose of performing City Compliance Monitoring Procedures. The City pedodically will monitor
Owner's compliance with the requirements of this Apgreement in accordance with City Compliance
Moumitoring Procedures. In conducting its compliance review, the City will rely primadly on
information obtained from Owner's records and reports, findings from on-site monitodng, and

audit reports. The City may also consider relevant information gained from other sources, including
liigation and citizen complaints.

Section 4.6. Releases. The City shall execute such documents as may be required to evidence
release of the Property from the covenants and restrictions set forth in this Agreement upon the

expiration of the Term as provided in Section 1.1 hereof.

Section 4.7 Nondiscrimination. Owner shall select Qualified Tenants for available Units from a
written waiting list in chronological order of their application, insofat as it is practical, and without
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regard as to race, color, family composition, natiopal origin or sex or whether such Qualified
Tenants are holders of a certificate of family patticipation under 24 CF.R. Part 882 (Rental
Certificate Program) or 2 rental voucher under 24 C.F.R. Past 887 (Rental Voucher Program) or
holders of 2 comparable document evidenciog participation in a HOME tenant-based assistance

program and without regard as to whether such Qualified Tenants receive or tely on any other rent-
based assistance from any state ot federal program.

ARTICLEY
Representations and Wartanties of Owner

Section 5.1. Representations and Warranties. Owner represents and wartants to the City that:

(a) Valid Execution. Owner has validly executed this Agreement and the same
constitutes the binding obligation of Owner. Owner has full powet, authority and capacity (i) to
enter into this Agreement, (ii) to carry out Owner's obligations as described in this Agreement, and
(i) to assume responsibility for compliance with all applicable State and local rules and regulations.

b)  No Conflict or Contractual Violation. To the best of Ownet's knowledge, the
making of this Agreerent and Ownet's obligations hereunder:

@® will not violate any contractual covenants or restrictions (A) between Owner
ot any third patty ot (B) affecting the Propetty;

(i) will not conflict with any of the insttuments that create or establish Owner's
authotity;

(ixd) will not conflict with any applicable public ot private restrictions;

(v)  do not require any consent or approval of any public or ptivate authority
which has not alteady been obtained; and

) are not threatened with invalidity or unenforcesbility by any action,
proceeding or investigation pending or threatened, by or against (A) Ownet, without
regard to capacity, (B) any person with whom Owner may be jointly or severally
liable, or (C} the Property or any part thereof.

{©) No Titigation. Other than litigation involving Guadalupe Association for an
Improved Neighborhood, et.al, to which the City is also a party, to the best of Ownet’s knowledge,
no litigation or proceedings are pending or threatened against Owner or a prdor owner of the
Property which, if adversely determined, could individually or in the aggregate have an adverse effect
on title to or the use and enjoyment or value of the Property, ot any portion thereof, or which could
in any way interfete with the consummation of this Agreement.

{d) No Bankruptcy. There is not pending or, to Owner's best knowledge, threatened
against Owner any case or proceeding or other action in bankruptcy, whether voluntary ot
otherwise, any reorganization, arrangement, composition, readjustment, liquidation, dissolution or
similar relief for Owner under any federal, state or other statute, law, regulation relating to
bankruptcy, insolvency or relief for debtots.
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(& Conflicting Agreements. Owner. has not and will not execute any other agreement
with provisions contradictory to, or in opposition to, the provisions hereof. In any event, the
tequirements of this Agreement are paramount and controlling as to the tights and obligations
herein set forth and supersede any other requirements in conflict herewith.

€3] Considetation, Owner has freely and without reservation placed itself under the
obligations of this Agreement and acknowledges that the receipt of financial assistance from the City
is an essential part of the consideration for this Agreement.

Section 5.2, INDEMNIFICATION. OWNER AGREES TO INDEMNIFY AND HOLD
HARMIESS THE CITY FROM AND AGAINST ALL LTABILITIES, LOSSES, CLAIMS,
DAMAGES, JUDGMENTS, COSTS AND EXPENSES (INCLUDING, WITHOUT
LIMITATION, REASONABLE ATTORNEYS' FEES) INCURRED BY THE CITY AS A
RESULT OF ANY MATERIAL INACCURACY OR MATERIAL BREACH IN ANY OF

THE REPRESENTATIONS AND WARRANTIES CONTAINED IN SECTION 5.1
HEREOF.

ARTICLE VI
Enforcement and Remedies

Section 6.1. Remedies of the City.

(2) If Owager defaults in the performance of any of its obligations under this Agreement
ot breaches any covenant, agteement or restriction set forth herein, and if such default remains
uncured for a pedod of thirty (30) days after written notice thereof shall have been given by the City
(ot for an extended period approved by the City if the default or breach stated in such notice can be
cotrected, but not within such 30-day period, unless Owner does not commence such correction or
commences such correction within such 30-day period but thereafter does not diligently pursue the
same to completion within such extended period), the City in its sole discretion may (i) apply to any
court having jurisdiction of the subject matter for specific petformance of this Agreement, for an
injunction against any violation of this Agreement, for the appointment of a receiver to take over
and operate the Property in accordance with the terms of this Agreement, or (ii) take any and all
other action at law, in equity or otherwise for such other relief as may be appropriate, it being
acknowledged that the beneficiaries of Owner's obligations hereunder cannot be adequately
cotnpensated by monetary damages in the event of Owner's default. The City shall be entitled to its
reasonable attorneys' fees in any such judicial action in which the City shall prevail. The City shall
also be compensated for fees associated with additional compliance monitoring during cortective
periods of non-compliance upon default by Owner hereunder.

) Each tght, power and remedy of the City provided for in this Agreement now ot
hereafter existing at law or in equity or by statute or otherwise shall be cumulative and concurrent
and shall be in addition to every other right, power or remedy provided for in this Agreement ot
now or hereafter existing at law or in equity or by statute or otherwise, and the exercise or beginning
of the exercise by the City of any one or more of the rights, powers ot remedies provided for in this
Agreement or now or hereafter existing at law ot in equity or by statute or otherwise shall not
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preclude the simultaneous or later exercise by the City of any ot all such other dghts, powers or
remedies.

Section 6.2. Remedies of Other Parties. The occupancy and maximum rent requirements set
forth in Section 2.2 and Section 3.1, respectively, and Section 4.7 of this Agreement also shall inure
to the benefit of, and may be judicially enforced against Owner by, affected Lower Income Families.
As used herein, the term "affected Lower Income Families” shall mean families or individuals who
are renting a Qualifying Unit or who are eligible to rent a Qualifying Unit in the Project. Any of the
petsons or entities described above shall be entitled to judicially enforce Secdon 2.2, Section 3.1, or
Section 4.7 of this Agreement in the same manner that the City may seek judicial enforcement in

accordance with Section 6.1, and any such party that prevails in any such judicial action shall be
entitled to its reasonable attorneys' fees.

Section 6.3. Reliance Upon Information. In carrying out its obligations hereunder, Owner shall
be entitled to rely upon information provided by the City with respect to (i) income limits applicable
to Lower Income Families, (i) the method for calculating the incomes of such individuals and

families, and (iti) the maximum rents which may be chatged to such families pursuant to Section 3.1
hereof.

ARTICLE VII
Miscellaneous

Section 7.1. Amendments. This Agreement may not be amended or modified except by written
instramnent signed by Owner and the City, or their respective heits, successors or assigns, which
instrument shall not be effective until it is recorded in the Real Property Records of the county in

which the Property is located. Owner agrees to enter into such amendments to this Agreement as
City may reasonably request from time to time.

Section 7.2. Notices. All notices required or permitted to be given under this Agreement must be
in writing. Notice will be deemed effective three (3) days after deposit in the United States mail,
postage prepaid, by certified mail, return receipt requested, and propetly addressed to the party to be
notified. Notice given in any other manner shall be deemed effective only if and when received by

the party to be notified. For the purposes of notice, the addresses of the parties shall, until changed
as hereinafter provided, be as follows:

City: City of Austin
Neighborhood Housing and Community Development Office
1000 East Eleventh Street - Suite 300
P.0. Box 1088
Austin, Texas 78767-1088
Attention: Community Development Officer

Owner:

Attention: Robertson Hill MOU
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With a copy to:

Any party may change its address for notice purposes by giving notice to the other parties in
accordance with this Section 7.2.

Section 7.3. Entire Agreement. This Agreement contains the entire understanding between the
patties hereto with respect to the subject matter hereof. There are no representations, oral ot
otherwise, other than those expressly set forth herein. Time is of the essence of this Agreement.

Section 7.4, Cooperation. Should any claims, demands, suits or other legal proceedings be made
or instituted by any person against the City which arise out of any of the matters relating to this

Agreement, Owner shall cooperate fully by giving City all pertinent information and reasonable
assistance in the defense or other disposition thereof.

Section 7.5, Confidence. To the extent permitted by law, Owner agrees to maintain in confidence
the dealings, negotiations and agreements of the parties with respect to the Property and Project,
this Agteement, and any affidavits, and will not make public release of information regarding those
- matters unless the City approves such disclosure.

Section 7.6. Choice of Law. In the event the enforceability or validity of any provision of this
Agreement is challenged ot questioned, such provision shall be governed by, and shall be construed
in accordance with, the laws of the State of Texas or the federal laws, whichever may be applicable.

Section 7.7. Severability. This Agreement is intended to be performed in accordance with, and
only to the extent permitted by, all applicable laws, ordinances, rules and regulations. If any
provision of this Agreement or the application thereof to any person or citcumstance shall be held
invalid or unenforceable, the remainder of this Agreement and the application of such provision to

other persons ot circumstances shall not be affected thereby, but rather shall be enforced to the
greatest extent permitted by law.

Section 7.8. Binding Effect; Covenants Running with the Land. Dudng the Temmn, this
Agreement and the covenants, resetvations and restrictions contained herein shall be deemed
covenants running with the land for the benefit of the City and its successors, and shall pass to and
be binding on Owner's heirs, assigns and successors in title to the Property, or if the Property shall
not include title to land, but shall include a leasehold interest in land, this Agreement and the
covenants, testrictions and reservations shall bind the leasehold interest as well as the Property and
shall pass to and be binding upon all heirs, assigns and successors to such interests; provided,
however, that upon expiration of the Tetm in accordance with the texms hereof said covenants,
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reservations and restrictions shall expire. Each and every contract, deed or other instrument
hereafter executed coveting ot conveying the Property or any pottion thereof shall conclusively be
held to have been executed, delivered and accepted subject to such covenants, reservations and
restrictions, regardless of whether such covenants, reservations and restrictions are set forth in such
contract, deed or other instruments. If a portion or portions of the Property ate conveyed, all of
such covenants, reservations and restrictions shall run to each portion of the Property. Owner, atits
cost and expense, shall cause this Agreement to be duly recorded ot filed and re-recorded or refiled
in such places, and shall pay ot cause to be paid all recording, filing, or other taxes, fees and charges,
and shall comply with all such statutes and regulations as may be required by law, in the opinion of

qualified counsel, in order to establish, preserve and protect the ability of the City to enforce this
Agreement.

Section 7.09. Counterparts. This Agreement and any amendments hereto may be executed in
several counterpazts, each of which shall be deemed to be an original copy, and all of which together

shall constitute oge agreement binding on all parties hereto, notwithstanding that all the parties shall
not have signed the same counterpart.

Section 7.10. Section Titles. Section titles and the table of contents ate for desctiptive purposes
only and shall not control or limit the meaning of this Agreement as set forth in the text.

Section 7.11 Other Statutes. In addition to the requirements of this Agreement, Owner shall
comply with the income ot rent calculation requitements of HUD regulations, and all otber federal,
state and local statutes, regulations, rules and ordinances pertaining to the use and occupancy of the
Property.

Section 7.12. Change in Neighborhood. A substantial or radical change in the character of the
neighborhood surrounding the Property will not extinguish the resttictive covenants of this
Agreement. The restrictive covenants shall survive any and all changed circumstances, including but
not limited to the following: housing pattern changes; zoning amendments; the issuance of
variances affecting the immediate or sutrounding area; increased traffic or road conditions;
enhancement of the value of the Improvements, Land or Property; growing industrial activity;

encroachment of business areas; development of natural resources; financial downturn of the
Owmner; or commercialization of the neighborhood in question.

ya , acting by and through its

Natne:
Title:
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CITY OF AUSTIN

By:
Name:
Title: Assistant City Managex

THE STATE OF TEXAS  §

§
COUNTY OF HARRIS  §

This instrument was acknowledged before me on 20____by
of , 2 on behalf of

Notary Public, State of Texas
THE STATE OF TEXAS  §

§
COUNTY OF TRAVIS §
This instrument was acknowledged before me on 20 by

Assistant City Manager of the City of Austin, a Texas home-rule and municipal corporation, on
behalf of said corporation.

Notary Public, State of Texas

AFTER RECORDING RETURN TO: PREPARED IN THE LAW OFFICE OF:
City of Austin City of Austin

% Law Department Law Department

P.O. Box 1088

301 West Second Street - Fifth Floor (78701) APPROVED AS TO FORM:

Austin, Texas 78767-1088

James M. Williams, 5r.
Assistant City Attorney
Texas State Bar No. 21549500

Land Use Restriction ( ) - Page 12




EXHIBIT A

LEGAL DESCRIPTION OF THE LAND

[Insest Project Legal Description]
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Exhibit B
HUD Income Limits by Household Size

For the Metropolitan Area
(Effective 20 )
Household Size: 65% of Median Income 80% of Median Income
1-person Household 3 $

2-person Household
3-person Household
4-person Household
5-person Household
6-person Household
7-petson Household
8-person Household

T
THTT

[NOTE: City will insert current income limits]
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AFTER RECORDING RETURN TO:

City of Austin Law Department
P.0. Box 1088

Austin, Texas 78767

Attn: Diana Minter, Paralegal

Y

YAy

XPLCY FILED AND RECORDED
e ?f‘;‘_ﬂ " OFFICIAL PUBLIC RECORDS

Clsen ibleewroey
2005 Oct 25 ©1:36 P 20p0{08702
HERRERAR $144.00
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